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STATUS OF HOTEL VISITORS 


While two ladies were standing with several other persons on 
an open balcony overhanging the sidewalk in front of a four-story 
hotel building, the balcony floor gave way and the ladies fell to 
the street and were injured. The hotel owners claimed that the 
sole intent of the women in standing on the balcony was to view 
the Halloween parade which was then passing or about to pass 
along Main Street upon which the hotel fronted and, consequently, 
were gratuitous licensees. However, the women insisted that they 
had come to visit a friend who was a hotel guest, had found her 
absent, and had then mounted the balcony in order to watch for 
her return and meanwhile to see the parade, and that, therefore, 
they were business visitors of the hotel. 


Please Route to: y 
Business Visitors or Gratuitous Licensees 


In discussing the liability of the hotel, the Pennsylvania Su- 
preme Court in Parsons et vir v. Drake et al., | 404,063, was of 
the opinion that, if the ladies were business visitors of the hotel, 
their injuries would be compensable on the ground that the hotel 
had failed to exercise reasonable care to maintain the balcony in 
a safe condition. If, on the other hand, they were merely gratui- 
tous licensees, then, since the owners of the hotel were admittedly 
unaware of the latent defect which caused the accident and were 
not obliged to keep the premises in repair for their benefit, there 
could be no recovery. 


Intended Use of Balcony 


If the ladies stood on the balcony for the purpose of watching 
for the return of their friend, such purpose, even though coupled 
with another solely for their own benefit, would invest them with 
the status of business visitors because waiting for a hotel guest is 
frequently incidental to the making of a social call. But whether 
the balcony was intended for such use in view of the fact that 
lobbies and parlors are ordinarily maintained for the accommoda- 
tion of persons waiting to meet guests had to be determined. 
Certainly the primary, if not the sole, function of the balcony was 
to serve as a means of access to the second floor hallway, and 
the court could not have ruled as a matter of law that the ladies 
were justified, other than as gratuitous licensees, in using it for the 
purpose claimed by them. The dispute was one for the resolution 
of the trier of the facts, and, upon proper instructions as to the 
applicable law, the jury relieved the hotel owners from liability. 
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% NEGLIGENCE *% 
(Other than Automobile) 


Railroad Passenger Assaulted in Station—In an action by a 
passenger to recover for injuries sustained as a result of 
being assaulted, raped and robbed while awaiting the arrival 
of a suburban train at defendant’s station in an isolated 
neighborhood, evidence that hoboes were permitted to con- 
gregate in the station was sufficient to show that defendant 
railroad should have anticipated such an attack (Neering v. 
Illinois Central R. R. Co., I. Supreme Ct., J 404,058). 


Railroad’s Liability—There was no evidence to show what 
plaintiff’s intestate was doing at the time he was fatally 
injured or that he was so injured by a train, and, therefore, a 
peremptory instruction in favor of the railroad company 
sued was approved (Byrge’s Admx. v. Louisville & Nashville 
R. R. Co., Ky. Ct. of App., 404,059) 


Pedestrian Stepping in Front of Train.—Since the evidence at 
the second trial, which was similar to that at the first trial, 
showed that deceased, while driving cattle along defendant’s 
right of way, was struck by a locomotive when he stepped 
on the tracks to frighten the cattle back after they had scat- 
tered at the approach of the train, a directed verdict for 
defendant railroad was affirmed (Browning’s Admx. v, Louis- 
ville & Nashville R. R. Co., Ky. Ct. of App., 404,060). 


Rusty Tin Protruding from Door.—Defendant bath house was 
absolved from liability for injuries to plaintiff who was in- 
jured on a piece of rusty tin protruding from a door, since 
she failed to prove that it had been in a position to cause 
injury long enough to have been discovered by defendant 
(Phillips v. Quapaw Bath House Co., N. Y. Supreme Ct., 
App. Div., J 404,061). 


Proximate Cause of Electrocution.—The sagging of a suspended 
wire, if indicative of negligence, was not the proximate 
cause of the electrocution of a young girl when, after a mo- 
torist had struck the pole supporting the wire and the wire 
had contacted and charged a barbed wire fence, the girl 
inadvertently took hold of the fence (Dixon, Admx. v. Ky. 
Utilities Co., Ky. Ct. of App., J 404,062). 


Child’s Fingers Caught in Escalator.—No recovery was per- 
mitted for injuries sustained by a child who wandered 
away from his mother and caught his fingers in an escalator 
in defendant’s store, there being no evidence that defendant 
failed to use reasonable care in keeping its escalators in a 
safe condition (Mills, etc., et al. v. Lit Brothers, Pa. Supreme 
Ct., 7 404,064). 


Communication of Disease to Hogs.—Upon conflicting evi- 
dence, the jury exonerated defendant from a charge that 
plaintiff's hogs died from cholera communicated to them as 
the result of defendant’s negligence in placing diseased car- 
casses of hogs in a sink-hole, instead of cremating, boiling, 
or burying them, as required by statute (Dalzell v. McClin- 
tock, Ky. Ct. of App., 7 404,065). 


Landlord’s Duty to Remove Ice and Snow.—The mere relation- 
ship of landlord and tenant does not impose any duty upon 
defendant to remove the snow and ice naturally accumu- 
lating upon areas provided for the common use of its tenants, 
and plaintiff did not recover for injuries sustained when she 
slipped upon ice formed in a path shoveled by the janitor 
of her employer’s landlord (McNeill v. Home Savings Bank, 
Mass. Supreme Jud. Ct., J 404,066). 


Icy Approach to Store.—In an action by a business invitee to 
recover for injuries sustained in slipping on the icy ap- 
proach to defendant’s milk store, it was error to rule that 
there was no evidence of negligence, since it could have 
been found that the ice was in plain view for sufficient time 
to enable defendant to make it safe (Mansfield v. Spear, 
Mass. Supreme Jud. Ct., J 404,067). 


Evidence of Former Accidents.—In an action by a customer 
whose heel caught on the metal strip on a stairway in 
defendant’s department store, it was not error to admit 
evidence of former accidents even though the trial court 
waited until the general charge to inform the jury that this 


June 3, 1943 


evidence was only admissible to show knowledge of the 
defect and not to show negligence (Cottman v. The Federman 
Co., Ohio Ct. of App., 404,068). 


Fall of Overhead Lift-Type Door.—The overhead lift-type door 
which defendant independent contractor had recently repaired 
and which fell upon plaintiff as he was making a delivery at 
the rear entrance to a building, was such a dangerous instru- 
mentality as to come within the exception to the general 
rule of non-liability of contractors, and it was error to dis- 
miss plaintiff's complaint without leave to amend (Johnson 
v. Long et al.; San Diego Planing Mill, Respondent, Calif. 
Dist. Ct. of App., | 404,069). 


Validity of Minute Entry Granting New Trial—In an action 
by a passenger for injuries sustained when the street car 
jerked so violently as to throw her on the floor, the court 
ruled that code requirements, as interpreted in the most 
recent cases, were complied with when the lower court 
entered an order in the minutes granting plaintiff a new 
trial on the ground of insufficiency of evidence (Dempsey 
et al. v. Market Street Ry. Co. et al., Calif. Dist. Ct. of App., 
{| 404,070). 


Preparation of Dance Floor.—The placing of wax or similar 
substance on a dance floor to make it smooth for dancing 
has become an established custom, and, unless the owner has 
been negligent in the materials he used or in the manner of 
applying them, he is not liable to a person who falls thereon 
because of its slippery condition (Kalinowski et al. v. Young 
Women’s Christian Assn., Wash. Supreme Ct., § 404,071). 


Wrong Diagnosis by Doctor.—A doctor who diagnosed and 
treated a child’s illness as “antitoxin poisoning” upon the 
symptoms manifested and the child’s statement that he had 
eaten moldy bologna was held not answerable for the child’s 
death from peritonitis caused by appendicitis (Oftedal et al. 
v. Calaway, Calif, Dist. Ct. of App., J 404,072). 


Bullet Shell on Night Club Stairway.—Plaintiff recovered for 
injuries sustained when he slipped and fell on a stairway 
in defendant’s night club, there being evidence warranting 
conclusions that he slipped on a discharged shell from a 
shooting device in the club and that the release he signed 
was not binding upon him (Megee v. Fasulis, Calif, Dist. Ct. 
of App., §[ 404,073). 


Ice Ridges on Sidewalk.—No actionable negligence arose when 
a property owner cleared the sidewalk by having the snow 
shoveled and piled high on each side of the sidewalk even 
though it melted and ran across the walk and later froze 
into ridges upon which plaintiff fell, the court ruling that the 
piling of the snow was not an act of positive misfeasance 
(Tobin v. The Board of Chosen Freeholders of the County of 
Burlington, N. J. Supreme Ct., § 404,074). 


Liability of Bailor of Horse.—The evidence raised a question of 
whether or not defendant exercised that degree of care 
required of a bailor of riding horses, and the court erred 
in entering a judgment in his favor, notwithstanding the 
jury’s verdict in favor of an inexperienced rider who was 
thrown from one of defendant’s horses (Cousino v. Huss, 
Ohio Ct. of App., J 404,075). 


Retail Meat Dealer’s Liability—Where a child purchased meat 
from defendant dealer to be consumed by the family, it was 
error to instruct the jury that, if they found that plaintiff 
father was infected with trichinosis as a result of eating sau- 
sage, the verdict should be for plaintiff, since the dealer 
would have been liabile only if the meat were properly cooked 
(Vaccarino, d.b.a. I. Vaccarino v. Cozzubo, Md. Ct. of App., 
{| 404,076). 


Child Struck by Street Car—aA street car company was held 
answerable for the death of a five-year-old child who was 
struck by its street car while he was crossing the street in 
the middle of the block (Deach, Spec. Admr. v. St. Paul City 
Ry. Co. et al., Minn. Supreme Ct., J 404,077). 


Loose Metal Strip on Step.—A restaurant owner was held 
answerable for injuries sustained by a customer who fell 
down a flight of stairs when her heel caught in a loose 
metal strip embedded in the tread of a step (F. W. Wool- 
worth Co. v. Moore, Ind. Supreme Ct., J 404,078). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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Waiver of Timely Payment.—A fraternal insurer waived its 
rules for prompt payment of instalments by its acceptance 
of delinquent instalments over a period of years and, there- 
fore, its rules for lifting suspension of insurance upon the 
payment of late instalments providing the insured was in 
good health were without application (Morris v. Sovereign 
Camp Woodmen of the World, La. Supreme Ct., { 503,336). 


Misstatement of Age.—In the absence of fraud, an insurance 
company which pays disability benefits upon a misstatement 
of age cannot set off the overpayment against later claims, 
but disability benefits, still unpaid, may be reduced to those 
payable on the insured’s true age (Schwartz v. The Equitable 
Life Assur. Soc. of U. S., N. Y. Supreme Ct., App. Div., 
q 503,339). 


Return of Premium Note.—When the insured procured the 
return of his premium note, the term for his extended insur- 
ance was computed as though the premium had never been 
paid and such transaction did not constitute an illegal rebate 
of premium (Penn Mutual Life Ins. Co. v. Weathersby, Miss. 
Supreme Ct., ff] 503,340). 


Fraud and Misrepresentation.—Upon evidence that the insur- 
ance agent filled in answers to questions in the insured’s 
application from information contained in an application for 
a former policy, the court exonerated the insured from a 
charge of fraud and misrepresentation in connection with 
the application (The Supreme Liberty Life Ins. Co. v. Carver, 
Mich. Supreme Ct., 503,343). 


Forfeiture of Policy for Excessive Debt.—Construing the terms 
of an indebtedness certificate most strongly against the in- 
surer, the court ruled that the compounding of interest was 
not authorized and, therefore, the pledge policy was not 
forfeitable because the insured’s failure to make an interest 
payment carried his debt beyond the loan or cash surrender 
value of the policy (Smith, Admx. v. The Penn Mutual Life 
Ins. Co., Ala. Supreme Ct., {| 503,337). 


Time for Bringing Suit—A one-year limitation on the time for 
bringing suit on a policy was upheld despite a statute in the 
state where the policy was issued to the effect that suits on 
similar policies could be brought within six years because 
said statute was neither pleaded nor proved (Norman v, 
Sovereign Camp Woodmen of the World, Ga. Ct. of App., 
503,335). 


Misrepresentations in Application.—The insured’s letter to the 
insurer purporting to correct two answers in his application, 
in effect, reaffirmed the answers to other questions, and the 
falsity of the uncorrected questions barred his recovery under 
the policy (Inter-Ocean Casualty Co. v. Davis, Ky. Ct. of App., 
§ 503,338). 


Acceptance of Late Premiums.—An insurance company which had 
often accepted late premiums was liable for the death of the 
insured ten days after a premium was due, the court rejecting 
the company’s claim that, when premium payments were made 
after they were due, there was no coverage from the due date 
until payment because the insured was charged for the full 
period (Mims v. Mutual Benefit Health & Accident Assn., Ill. 
App. Ct., J 503,342). 


Hospital and Medical Expense Insurance.—Under a hospital 
and medical expense policy, plaintiff recovered for an opera- 
tion and treatment, the jury, by its verdict, concluding that 
her illness did not orginate from an illness which occurred 
before the policy had been in effect for more than fifteen 
days (Clark v. The Hoosier Casualty Co. of Indianapolis, Ml. 
App. Ct., $503,341). 


Estoppel to Deny Beneficiary.—The insurer, by paying the pro- 
ceeds of a policy, payable to the insured’s estate, to the in- 
sured’s daughter under the facility of payment clause, was not 
estopped from denying her right to the proceeds of another 
policy payable to her mother’s estate (Roche v. Metropolitan 


Life Ins. Co., La. Ct. of App., J 503,344). 


% AUTOMOBILE % 


“Use” of Car.—In construing an omnibus clause, this court 
determined that permission given to “use” an automobile 
included not only the actual operating of the car, but dele- 
gating the driving to another while riding in it (Brown, etc. 
v. Kennedy et al., The Celina Mutual Casualty Co., Appellant, 
Ohio Supreme Ct., J 707,560). 


Cooperation of Insured.—A claimant’s action against an insurer 
was dismissed, since the insured had breached the contract 
of insurance by disappearing and failing to cooperate in a 
defense of the action and the claimant had not come forth 
with any explanation for the insured’s failure to cooperate 
(Shalita v. American Motorists Ins. Co., N. Y. Supreme Ct., 
App. Div., { 707,553). 


Employee En Route to Work.—The judgment against’ the 
employer for damages sustained in a collision with an auto- 
mobile owned and driven by an employee was reversed, 
since the employee was not acting within the scope of his 
employment at the time he was en route to work, and the 
fact that he had certain reports in his possession was merely 
incidental (S. & WW. Construction Co. v. Bugge, Miss. Supreme 
Ct., 707,573). 


Scope of Employment.—A butcher for a retail store, who was 
on his way to attend a company meeting, was not acting 
within the scope of his employment when he struck plain- 
tiff’s wife and minor child while they were crossing an 
intersection, and the employer was properly dismissed from 
the action (Kruckeberg, etc. v. Great Atlantic & Pacific Tea 
Co. et al., La. Ct. of App., J 707,566). 


Carrier’s Liability—An administrator did not recover for the 
death of his decedent, who was thrown to the floor of 
defendant’s bus by a sudden stop and died less than a 
month later from cerebral embolism, since there was no 
proof of negligence or that damage was sustained as a 
result of the injury (Burke, Admr. v. Enders, d.b.a. Twin 
City Motor Coach Lines, Mich. Supreme Ct., J 707,563). 


County Commissioners’ Liability—In denying an application 
for rehearing, the court stated that the 18 or 19 year-old 
decedent was not a child and would have been subject to 
penalties for the violation of the assured clear distance 
ahead statute had he been prosecuted, and the court affirmed 
its decision for the county commissioners in the action for 
the wrongful death of the boy whose car struck a drum at 
the end of a culvert and dropped into the river (Termuhlen, 
Admr. v. Campbell et al., Ohio Ct. of App., 1 707,567). 


Host’s Liability—A host’s utterly reckless driving in passing 
a parked vehicle and colliding with an approaching truck 
before his own side of the road could be regained was the 
sole cause of the collision, and the negligence in parking 
the vehicle on the highway in violation of the statute was 
not a proximate cause of the accident (Ashworth v. Hannum 


et al., Pa. Supreme Ct., 7 707,570). 


Sudden Emergency.—The trial court was correct in refusing 
to give a charge on wanton conduct in plaintiff’s action 
for personal injuries sustained when she was struck from 
behind by defendant’s automobile as she was walking through 
an alley, since defendant had been confronted by a sudden 
emergency when boys pelted her with bread and plaintiff 
changed her course toward the center of the alley (Simon v. 
Goodman, Ala. Supreme Ct., J 707,558). 


Child Crossing Street——In an administrator’s action for the 
wrongful death of an eight-year-old boy, who was struck 
and killed by defendant’s automobile as he crossed the 
street, the nonsuit in favor of defendant was reversed, since 
the question of negligence should have been submitted to 
the jury (Yokeley, Admr. v. Kearns, N. C. Supreme Ct., 
q 707,557). 


Child Retracing Steps.—Plaintiffs did not recover for personal 
injuries sustained by a ten year old boy who, after almost 
crossing the street, retraced his steps and stepped in front 
of defendant’s truck (Davidonis, etc. v. Philadelphia Gas 
Works Co., Pa. Supreme Ct., § 707,569). 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Walking into Lane of Traffic.—Plaintiff did not recover for 
the death of her decedent in Florida which was caused 
when he blindly walked into the lane of moving traffic, since 
defendant’s driver immediately applied the brakes upon 
sighting him and was not liable under the last clear chance 
doctrine (Schoen v. Western Union Telegraph Co., U. S. 
C. C. A., 5th C., | 707,572). 


Pedestrian Injured.—Since a pedestrian in leaving a safety 
island and stepping into the path of an approaching auto- 
mobile was guilty of contributory negligence, he failed to 
recover for personal injuries sustained (Jendrzejewski v. 
Baker, Md. Ct. of App., J 707,561). 


Zigzagging.—A father, mother and two children recovered for 
injuries sustained in an opposing traffic collision between 
their car, which had been pulled over to the right as far 
as possible, and defendants’ automobile, which was zig- 
zagging back and forth across the road until the accident 
occurred on plaintiffs’ side of the highway (Waguespack 
et al. v. Savarese et al., La. Ct. of App., { 707,556). 


Speeding on Curve.—Plaintiff recovered for personal injuries 
sustained when the approaching car in which she was riding 
in South Carolina, after veering left and stopping, was struck 
by defendant’s speeding automobile, which had cut back 
into line, as it attempted to pass a wagon on a curve, 
skidded and turned around (Hider v. Gelbach, etc., U. S. 
C. C. A., 4th C., J 707,554). 


Intersection Collision.—Plaintiff did not recover for property 
damage to his truck caused in an intersection collision with 
defendant’s automobile, since plaintiff was guilty of con- 
tributory negligence as a matter of law in noting the 
approach of the other vehicle and increasing his speed, 
relying on the right of way (Afman v. Kraker, Mich. Supreme 
Ct., | 707,565). 


Violation of Ordinance.—Plaintiff recovered for damages sus- 
tained in an intersection collision with defendants’ car, since 
defendant driver was guilty of gross negligence in violating 
an ordinance which prohibited proceeding into an inter- 
section on a Grade C street when any vehicle on the Grade 
B street was sufficiently near to render a collision probable 
(Neel v. Massachusetts Bonding & Ins. Co. et al., La. Ct. of 
App., J 707,555). 


Diagonally Parked Truck.—Plaintiff recovered for personal in- 
juries sustained when her husband drove into the decedent’s 


diagonally parked unlighted truck which projected into the 
traffic space in violation of an ordinance (Kerr et ux. v. Hofer, 
Admr., Pa. Supreme Ct., J 707,568). 


Railroad Crossing Collision——An administrator failed to estab- 
lish any negligence on the part of the railroad for the death 
of his decedent in a crossing collision, since the automobile 
was driven into the side of the tender while the lights were 
on, the signals functioning and the bell ringing (Karr, Admr. 
v. Pere Marquette Ry. Co., Mich. Supreme Ct., {] 707,564). 


Signals.—Plaintiffs recovered for the wrongful deaths of their 
decedents when their car was struck by defendant’s train 
at a crossing, since there was sufficient positive evidence of 
the failure to signal to take the question of whether or not 
the required signals were given to the jury (Ackerley, Admx. 
v. Pennsylvania R. R. Co., N. J. Ct. of Err. and App., 
{ 707,571). 


Backing Engine.—Plaintiff recovered for personal injuries sus- 
tained when his automobile was struck by defendant’s back- 
ing engine at a crossing, since plaintiff was in a moving 
vehicle, in the rain and with his windshield wiper operating, 
and it could not be held as a matter of law that he should 
have seen the engine at whatever time he looked for it 
(Georgia R. R. & Banking Co. v. Lokey, Ga. Ct. of App., 
{_ 707,533). 

Measure of Recovery.—Since the trial court erred in omitting 
to give a charge requested as to the measure of recovery 
prescribed by statute as to comparative negligence, the judg- 
ment for defendant in plaintiff's action for the wrongful 
death of her husband in a railroad crossing collision was 
reversed and the cause remanded (Brickley v. Atlantic Coast 


Line R. R. Co., Fla. Supreme Ct., | 707,536). 


Adequacy of Damages.—Fifty-five dollars, which was the sum 
over and above the amount of the special damages, was not 
sufficient compensation for three fractured ribs, lacerations 
of the head, eye and nose; therefore, plaintiff was granted a 
new trial (Anderson v. Pickwood, N. Y. Supreme Ct., App. 
Div., J 707,562). 


Present Value Rule.—A judgment for $10,370.94 was affirmed 
in an action for the death of a 56-year-old decedent caused 
in an automobile collision with defendant’s street car, since 
the verdict was not excessive for a healthy, industrious man 
and there was no prejudicial error in the application of the 
“present value rule” (Robinson et al., Ancillary Admrs. v. 
Philadelphia Transportation Co. et al., Pa. Supreme Ct. 
1 707,559). 


Paragraph (f) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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